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Disclaimer

Nothing contained within this presentation should be 
construed as legal advice or guidance.

This information is provided through a research 
perspective ð and provided for general information 
purposes only.

One should always consult with a properly licensed 
attorney when addressing legal questions or issues.



Models

cals.ncsu.edu/wq/lpn/modelordinances.htm



Creation/Revision of Models

ÅStatutory authorities

ïAgricultural Development and Farmland 
Preservation Enabling Act

ïChapter 153A ïLocal ordinance making 
authority

ÅResearch and analysis

ïProgram ordinances across N.C.



Creation/Revision of Models

ÅWorking with local governments

ïCES, Soil and Water, Planning 
Departmentsé

ÅFeedback from Working Group

ÅAnalysis of new issues/questions



Working with a Model

ÅDraft only (always subject to change)

ÅIs a guidance document only ð is not legal 
advice

ÅMust be customized for each jurisdictionôs 
needs
ïBased on your local governmentôs needs

ïNames changed, departments added/deleted, etc.



Working with a Model

ÅCan be used to create ïand later amend ï

program ordinances

ÅIssues local government would like to 

address

ïCondemnation of farmland in a VAD or EVAD

ïCould add óPublic Hearing Provisionô



Working with a Model

ÅStatutes amended

ïDefinition of agriculture replaces Present-

Use value

ÅLocal ordinance/policy changes

ïGrowth corridors

ïCounty Advisory Board policy





Working with a Model

ÅLook at other ordinances ð but you must customize for 

your countyôs or municipalityôs needs

ÅTeam for creating, reviewing, and amending ordinances:

ïAdvisory Board members

ïProgram staff

ïCounty Manager and Attorney

ïBoard of Commissioners

ïOther agencies and departments



Enabling Authorities

ÅLook at various enabling authorities
ïAgricultural Development and Farmland 

Preservation Enabling Act (the Act)
ÅN.C.G.S. §§ 106-735 to 749

ïGeneral ordinance making authority for counties 
ÅN.C.G.S., Chapter 153A

ïSome authorities may not apply
ÅE.g., N.C.G.S. § 153A-340(b)(2) ïcriteria for what is a 
óbona fide farm useô are not cited in the Act



PUV or Agriculture

ÅNew: Is real property engaged in agriculture as 
defined in N.C.G.S. § 106-581.1 (Session Law 
2011-219)

ïOld:  Participating, or is eligible to participate, in the 
county present-use value tax program

ÅMay allow smaller operations into VAD programs

ÅSuggest following the Act



Enhanced VAD

ÅConservation agreement

ïIrrevocable for a period of at least 10 years 

from the date the agreement is executed

ïMust be recorded

ÅExtra benefits beyond those provided to 

qualifying farmland in a VAD



Incorporated Areas

ÅñA county ordinance adopted pursuant to 
this Part is effective within the 
unincorporated areas of the county. A city 
ordinance adopted pursuant to this Part is 
effective within the corporate limits of the 
city.ò

Å2005 ïSession Law 2005-390



Recording of Conservation 

Agreements

ÅNo longer required for VAD under Conservation 
and Historic Preservation Agreements Act

ÅRecording still required for EVAD agreements

ÅCan Record Notice of Proximity, or notification, 
be accomplished in your program without 
recording?



Renewal of Agreements

ÅEVAD may be renewed for 3 years under the Act

ÅUse program ordinance requirements:
ïPUV or Definition of agriculture

ïHighly erodible lands

ïConservation agreement terms

ïIncluded in corporate boundaries?

ÅNo renewal provision in Act for VAD agreements



Signage

ñB. Signage

Signs identifying parcels enrolled in an 
agricultural district may be placed on 
enrolled parcels at the discretion of the 
owners.  Signs shall not be placed along the 
right-of-way of any state or county 
maintained road.ò



Public Hearings - Condemnation

ÅFor 30 day delay this must be provided for in 
the ordinance

ÅRecommendations not binding upon county 
government ïor state or municipal

ÅOpportunity for evaluation of proposed action

ÅDoes not guarantee change in outcome



Maps or GIS

ÅNot the same as the ñRecord notice of 
proximity to farmlandsò provision

ïRecord notice provision is for title searches

ÅHard copy map ïor GIS?

ÅWhich is more up-to-date ïand effective ï
for notification purposes?



Maps or GIS

ÅñVoluntary agricultural districts and all 

farms within one-half mile of a voluntary 

agricultural district shall be mapped in the 

county Geographic Information System.ò

ÅConsider GIS provision in ordinance ð so 

maps are updated properly



Record Notice of Proximity

ÅRecord notice of proximity to farmlands

ïOnly in counties with computerized land 

record systems

ïTo help prevent nuisance actions ïwill not 

stop lawsuits

ïNeed to adequately tag properties within ½ 

mile of property in a district



Suggested Amendments

ÅLook at 2011, and 2005, statute amendments
ïDefinition of agriculture replaces present-use 

value

ïRemove NRCS certification of 2/3 of land

ÅEnhanced Voluntary Agricultural District

ÅAllow for farms in incorporated areas ð if there 
is authority through the municipality



Suggested Amendments

ÅRecording of agreements (VAD optional)

ÅAutomatic renewal of agreements
ÅConsider in conservation agreement as well

ÅSignage

ÅPublic Hearing - Condemnation



Suggested Amendments

ÅGIS/Mapping

ÅRecord Notice of Proximity

ÅAdvisory Board configuration



Questions?

brandon_king@ncsu.edu

agdistricts@lists.ncsu.edu



Break

Todayõs Refreshments are Brought to You By:
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DISCLAIMER

Information provided is for educational purposes only; nothing 

herein constitutes the provision of legal advice or services, and 

no attorney-client relationship is formed. 

E-mail correspondence to and from this address (taf@ncsu.edu) 

may be subject to the North Carolina Public Records Law and may 

be disclosed, if permitted by law, to third parties. All e-mail to and 

from this address will be archived for a minimum period of 10 

years. 



Threshold Issues
ÅCan you provide good title?

ÅAre your future land use plans compatible?

ÅAre there restrictions on your property that 

are incompatible?

ïZoning

ïSecurity for indebtedness

ïUnique features of property

ïExisting encumbrances

ÅProximity to three-phase power line & 

substation



Due Diligence

ÅWho?

ÅFor profit

ÅNonprofit

ÅLeasing agent

ÅMay the lease be assigned?

ÅRegistered to do business in NC

ÅNC Secretary of State

Åhttp://www.sosnc.com/



Due Diligence

ÅFinancial condition

ÅFinancial statement

ÅThird party reporting

ÅBetter Business Bureaus

ÅDun & Bradstreet (fee-based)

Åhttp://www.dnb.com/



Typical Clauses

ÅConfidentiality (reject)

ÅChoice of law (should be NC)

ÅChoice of forum (generally should be 

county where property is located)

ÅAttorney fees clause (is it one-sided?)

ÅArbitration/mediation clause



Compensation

ÅPercentage of revenues

ÅFixed payment

ïIndexed

ÅRenewable energy credits included in 

compensation formula?



Project footprint

ÅFoot print

ïEntire facility

ïConcrete pads

ÅLand for access

ïLocation of access specified in contract?

ÅReimbursement for damages

ïHow calculated



Provision for Project 

Failure/Termination
ÅInsolvency/bankruptcy clause

ÅProvision for removal of equipment

ïBond or escrow?

ÅRestoration of land



Taxes

ÅPayment of property taxes

ïPUV rollback

ÅIncome tax issues

ïOrdinary income

ïCapital gain treatment



Liability

ÅCompliance with regulations

ïWho is responsible?

ÅLiability insurance

ïWho pays?

ïIs the landowner a third party insured?

ÅHow do you know?

ÅSuccessors in interest

ÅIndemnification

ÅTrespassers



USDA Programs

ÅIs leased land included in USDA 

programs?

ïAny incompatibilities?

ïUSDA loans?



Law specific to conservation 

easements

ÅConservation and Historic Preservation 
Agreements Act

ïAvoid common law restrictions

ïAvoid Real Property Marketable Title Act

ïComplies with requirements of federal tax law



Extension Portal

Å Threshold Issues (http://content.ces.ncsu.edu/threshold-issues-for-

landowner-solar-leasing)

Å Solar and Wind Energy Development Opportunities: Tax 

Implications (http://content.ces.ncsu.edu/solar-and-wind-energy-

development-opportunities-tax-implications)

Å Solar Generation Property Taxation 

(http://content.ces.ncsu.edu/solar-generation-property-taxation)

http://content.ces.ncsu.edu/threshold-issues-for-landowner-solar-leasing
http://content.ces.ncsu.edu/solar-and-wind-energy-development-opportunities-tax-implications
http://content.ces.ncsu.edu/solar-generation-property-taxation


Additional Resources
ÅNational Timber Tax Website

ïhttp://www.timbertax.org/

ÅRural Tax Education

ïhttp://ruraltax.org/

ÅHeir property

ïhttp://www.fsa.usda.gov/Internet/FSA_File/whatuneedtokno

w_heirprop.pdf

ïwww.rada-nc.org

ÅConservation Trust for North Carolina

ïhttp://www.ctnc.org/

http://www.timbertax.org/
http://ruraltax.org/
http://www.fsa.usda.gov/Internet/FSA_File/whatuneedtoknow_heirprop.pdf
http://www.rada-nc.org/
http://www.ctnc.org/


Additional Resources
ÅFaculty web page

ïhttp://ag-econ.ncsu.edu/person/theodore-feitshans-j-d

ÅNC Secretary of State

ïhttp://www.secretary.state.nc.us/corporations/

ÅNational Agricultural Law Center

ïhttp://nationalaglawcenter.org/

ÅCenter for Agricultural Law and Taxation (CALT) at Iowa 
State University

ïhttp://www.calt.iastate.edu/index.html

Å Extension portal

ï http://content.ces.ncsu.edu/threshold-issues-for-landowner-
solar-leasing

http://ag-econ.ncsu.edu/person/theodore-feitshans-j-d
http://www.secretary.state.nc.us/corporations/
http://nationalaglawcenter.org/
http://www.calt.iastate.edu/index.html


North Carolina Department of Agriculture and Consumer Services
Farmland Preservation Division

Steve Troxler, Commissioner

Voluntary Agricultural District Reports: 

Plan of Action for 2016

Challenges and Successes for VAD 

Programs



Å ñVAD signs that are placed on farms in 
our county are a source of pride for our 
farmers and landowners.ò

Å ñThe Agricultural Advisory Board 
prepared a report that was sent to 
NCDOT after a public hearing and an 
alternative plan was chosen.ò

Å ñWe did not get a noise ticket because 
our farm is enrolled in a VAD.ò

Å ñOur farm did not have to get 
connected to the county sewer and water 
systems when they were expanded to our 
area.ò

What We Hear: Successes and Challenges 

for Voluntary Agricultural Districts

Å ñWe cannot get a quorum at our 
Agricultural Advisory Board meetings.ò 

Å ñOur county program is not growing. 
It is hard for some of our farms to meet 
the PUVrequirement in our ordinance.ò 

Å ñOur County Commissioners and 
County Manager does not see the value 
of the VAD program.ò 

Å ñWhen people purchase property in 
the county, they are not notified of 
VADs.ò



ÅWhat does your county do well, in terms of the VAD program or other conservation 
or preservation efforts?

ÅWhat brings you the most pride when discussing agriculture and agribusiness in 
your county?

ÅAre VAD signs visible when you drive through the county?

ÅWhere can the VAD program improve?

Å Is the Agricultural Advisory Board in your county an active voice for agriculture to 
the County Commissioners, County Manager, and Planning Department?

Letôs hear from different groups involved with county VAD programs:
ÅAgricultural Advisory Board Members and County VAD Program Staff
ÅFarmers and Landowners
ÅCounty Officials and Other County Staff
ÅOther Partners in Farms, Forests, and Natural Resource Conservation and 

Preservation

What are Your Successes                       

and Challenges?


